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|. CONFERENCE PROTOCOL

The Institute of International Law and Internatibielations at the University of Graz
organized the conference on “Creating Synergieslaraining from Each Other: Strengths
and Weaknesses of Council of Europe Expert Bodiemitdring Human Rights” at the
University of Graz, Austria, from 18-19 July 20IThe conference was part of a broader
research project on Council of Europe (CoE) momtpbodies and brought together experts
from the CoE, representatives from the European r@itbee for the Prevention of Torture
and Inhuman and Degrading Treatment or Punishnm@RT), the European Committee of
Social Rights (ECSR), the European Commission ag&acism and Intolerance (ECRI), and
the Advisory Committee under the Framework Conwentior the Protection of National
Minorities (ACFC), as well as academics from thentdm Rights Implementation Centre at
the University of Bristol. The conference partioipadiscussed similarities and differences,
as well as strengths and weaknesses of the mawjtprocedures of these four expert bodies
and tried to stimulate potential synergies amomrgelexpert bodies.

1. Introductory session

In his introductory remarks, Christ@&akoumopoulosstresses that the research project and
the conference are extremely timely as there isf@am discussion going on concerning the
CoE monitoring bodies’ work also in response toeheering into force of the Lisbon Treaty
of the European Union (EU). He agrees with therigbin of strengths of CoE monitoring
bodies as defined in the background paper the ability to react to new challenges in the
course of monitoring while the inability to do s@yrbe regarded as a weakness.

Giakoumopoulos reports that recently there has beemeeting of the Chairs of the
monitoring bodies with the Committee of Ministef3oMM), where, among others, questions
regarding these bodies’ working methods, proceduard potential synergies were raised.
One area of focus was the existing contacts with society. Furthermore, the quality of the
dialogue between the expert bodies and nationdloaties was discussed with a view to
sustaining and improving this dialogue, and with tim to clarify the role of the political
bodies involved. Further, the following questiongrev addressed: how to develop the
dialogue between the monitoring bodies and thetipalibodies, and how to allow political
bodies to learn from monitoring bodies. Finallydatue to the fact that the Lisbon Treaty will
in future potentially enable the EU to start hunnigihts monitoring, the issue of cooperation
and/or synergies with EU bodies was on the agehdaeoChairs’ meeting. As an important
outcome of this informal group’s meetfig was decided to meet in regular intervals and to
further discuss these important topics so thatpérsons involved may keep abreast of the
reform process of the CoE monitoring. The CoM reddb this meeting of the Chairs in a
decision of 16/17 June 2010 stressing the impoetaoic creating synergies among the
monitoring bodies as well as the need to intentiy cooperation with the EU. During the
first half of 2011 a renewal of the monitoring stiures is envisaged. Therefore, the CoM
raised certain questions to this informal groupuesging a response for the first half of 2011.

1 In the context of this research project “strentytifsa monitoring body is understood as the abilityrespond
to challenges of different kinds, while “weakne$se®ans that the monitoring body is unable to respto
those challenges.

2 The Chairpersons of the monitoring bodies areamnally representing these monitoring bodies.



The questions raised are:
- How can the monitoring bodies contribute to literlaken Process?
- How can the monitoring bodies contribute to té#®rm of the CoE?
- How can the monitoring bodies coordinate thetivities?
- How can the monitoring bodies bring their consetm the attention of the political
bodies (CoM and PACE) in order to enhance the implgation of their
recommendations?

Giakomopolous underlines that this conferenceds ah appropriate forum to discuss these
guestions and to explore the possibilities for iovements. Finally, Giakoumopoulos stresses
that the right persons are participating in the fence to discuss the topics on the
conference agenda. More specifically, the giverfax@mce setting allows the participants to
think outside the box, which is of particular imgzorce.

2. Conference session |

Chair: Malcolm Evans

2.1. Discussion regarding membership issues

Mostl stresses in his introductopyesentation of research findings that there ametissues
which appear relevant for further discussion:

(1) The number of members of the expert bodiest-as advantage or a disadvantage to have
a small number versus a number where all membesstave a seat?

(2) The appointment procedures — what are the legplirements concerning independence
and professional expertise and how does the peactithe appointment procedures guarantee
an adequate membership?

(3) The question of whether external experts arelired in the monitoring work.

Evans underlines two issues in his opening of this sesskirst, the numbers of experts
should always be considered in relation to othgreetise available: Membership issues are
not only about numbers of experts, but also aboumbers of members of the secretariats,
given mandates and functions. It seems that a talbetween members, external experts and
secretariat staff is essential. Secondly, the tamonitoring” is difficult to define. Evans
raises the question about the definition of momtpand whether all of the bodies consider
themselves as monitoring bodies.

ECRI/Ahlund explains that ECRI is not based on a conventionthacefore the number of
members is not negotiable and a given fact to EGRBmething ECRI has to live with.
Certainly, a large group of 47 members has advastaand disadvantages. There are
advantages, such as the representativeness, itimé®y, a broad perspective based on the
variety of professions, as well as the ability tmdle a massive workload. However, it is
often difficult to handle a group of 47 membersaiplenary. Therefore, country-by-country
groups have been set up, and the ECRI Bureau was @i wide range of executive powers
(e.g. the Bureau may formulate an urgent statemvghout approval of the plenary). Overall,
the number of members is not really an issue fdREC



Kicker comments that country-by-country groups could pbbpaerve as an example of best
practice. E.g. a discussion of splitting up int@ctbers has taken place in the CPT as well,
but has been abandoned by the plenary as a whole.

ACFC/Hofmann states that 18 members could be regarded as anmmaias it is easier to
have a discussion in such a smaller group. Thelsiza& of the secretariat however, is the
bigger problem. The ACFC is not only a monitoring blso a standard-setting body, and the
main work is done by an already overstretched smtaé Not all members are equally
gualified and equally available: out of 18, usud@lymembers are really doing the job as
required. The ACFC, more specifically the Bureawuld like to be more involved in the
election procedure of new members (although theeeirformal ways of expressing an
opinion on candidates). One idea could be to conicatenthe opinion of the Bureau by the
Secretariat to the CoE hierarchy (Directorate ohhtwing), who would then be able to give
guidance for the selection. A better selectiothaappointment procedure would clearly help
to solve membership issues: Ideally, it should besble to strike a balance between gender,
minorities etc. Furthermore, the member statesldhoel encouraged to send secondments to
the secretariats.

Hofmannproposes to widen the term of “external expertsthad it would also include
the members of the secretariats (or even the etexperts from ministries of respective
countries).

As concerns the use of external experts, in theemarrow sense, the ACFC does not
have a very convincing experience (draft reportr@nRussian Federation) and is carrying out
its monitoring function solely by members togethwth the secretariat. External experts were
involved in the drafting of thematic commentari@sdraft was made by the ACFC, which
was then submitted to NGOs for comments (the AC8l®Ws a rather inclusive approach
with the involvement of NGOs) — and at this stagemal expertise was requested too.

CPT/Tugushi: Having 47 members on board is difficult, but tleguirements of country
visits make them necessary. The CPT has some $itlhgidays per year and this requires a
sufficient number of members available to take paxisits. Having 18 members only would
be a serious problem for the CPT. Additional exdémexperts are used, depending on the
necessities of a visit.

As regards the appointment procedures, thereois ior improvement. The selection
process of members is not perfect, as it has —dike selection process — to pass certain
filters. There should be at least some kind of raerview of candidates that would allow
assessing the language skills of members.

CPT/Nestorova The convention setting up the CPT provides thatiumber of members
should be equal to the number of contracting partidthough there are advantages to
working with a smaller group of members, a chamgigé number of members would require
amending the convention. This, however, could stdang process with dangers linked with
it. Some states take a long time to propose catefidar do not propose appropriate
candidates. Nestorova proposes that candidateddsheuasked for a letter of motivation
which could at least shed some light on their pebmterest in and knowledge of the CPT’s
work. Interviews carried out with all the candidatas it is part of the procedure of the
election of judges, could be too time-consuming aadtly. On the issue of experts,
Nestorova points out that they have a double lagity: on the one hand, the Convention
contains specific provisions concerning the use»gderts, and on the other, experts bring
“added value” to the work of the CPT (e.g. whenlidgawith forensic medical examinations,
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when examining the manner in which investigatiores lzeing carried out, etc.). Because of
the specificity of its field work, the CPT benefftem the involvement of professionals who
know the system from within.

Kicker: What one could consider for ECRI and the CPwisgther all of the expert bodies’
members should be equally used for field work ag phtheir monitoring? Maybe some
members could rather discuss the product of thé Wwerk in the plenary, while field work is
carried out by dedicated experts. This proposbhsed on the practical experience that there
had been a certain number of members at leaseipabkt who were not prepared to do field
work and did not “function” very well on missionBhis has — apart from the lack of a certain
professionalism needed for a mission in the menhigers also been a reason that one or two
external experts were regularly invited for a nossi

ECRI/Stavros poses a question to the CPT: How are the delegatior on-site visits
composed? Is it possible that the sub-groups argosed only by external experts? In ECRI
it is two members plus one secretariat member.

CPT/Nestorova answers that according to the Convening settinghepCPT, as a general
rule, visits are carried out by at least two merabarthe Committee. In practice, visiting
delegations have usually consisted of five to siembers, one to two experts and two
members of the Secretariat. As regards work withendelegation, everybody contributes to
the collecting of information and has a task assignThere is no strict rule for the
configuration of delegations.

ECSR/Swiatkowski The ECSR is satisfied with the current numbemeimbers (15) which
makes for an operational body. However, an incréase88 members might be appropriate.
This follows the pattern of the International Laliarganization (ILO), where the committee
of experts is composed of 20 members, 4 each frarbtcontinents. However, if 47 states
were to ratify all the provisions of the ESC ané @ollective Complaints procedure, this
would certainly constitute a problem for the EC&Rerms of the workload.

As concerns the appointment procedure the govertsnpeesent their candidates, which
might always be regarded as problematic with regardndependence. The initiative of
nominating candidates should therefore be moved ftee government to outside sources. In
practice, however, one can say that members d@®R are independent.

The ECSR in general does not need/ rarely useztrealtexperts. The members on the
whole represent sufficient knowledge and experienaocial rights. Language skills are not
a problem for the ECSR. There have never beenantsdthat one member was not fluent in
one of the official languages.

ECRI/Ahlund affirms that the appointment procedure could bprowed for the ECRI as
well. Firstly, the government is currently only uéged to present one candidate. One remedy
for this would be to change the Statute and tostates to present two or three candidates and
then let ECRI have a say in the final selectiorcdfdly, the rules for re-appointments might
be reconsidered, and thirdly, training could bevjated.

Evans summarizes the discussion and indicates that thatating bodies have the feeling
that “we have what we have and we simply have feecwith the difficulties, no matter,
whether we want to recognise them as strengthsvaaiinesses.”



Giakoumopoulos agrees that regarding the numbers of members il change in fact.
The monitoring bodies are often not very similad @ometimes some parameters are not
even comparable. This is not by chance, but alsause their subject matter is different and
there is a certain, very specific logic behind eagstem. However, learning from each other
is possible. Giakoumopoulos also reminds that thssine workload of the ECtHR did not
change the number of members of the ECtHR. What beajearned from this is that the
working methods might have to be changed. Indeed eammittee has already developed its
working methods and adapted in their own ways tetrtiee challenges of the increasing work
load.

Opening up the conventions and proposing a ravisfahe treaties and statutes, could
lead to a re-discussion of the mandates and coas#yguo unintended restrictions on the
monitoring bodies work and would thus go in the ngdalirection. Other means (e.g. working
in chambers) are a better option.

When it comes to the appointment procedures oelpert bodies’ members GRETA
could serve as a good example. The conventionf iteglulates a complex system of
nomination and classification of candidates thatwjtes for the variety of expertise needed.
However, it still needs to be seen whether thidesgswill bring the expected results in
practice.

External experts are used differently in the foammittees. However, in none of the
systems do they affect the legitimacy of the mamtp body. The use of external experts
should not be deemed as a kind of “outsourcing”.

Giakoumopoulos is of the opinion that it would metke a big difference if candidates
would be elected by the Parliamentary Assemblyea$tof by the Committee of Ministers. It
is also doubtful whether transparent processdseimmember states would help to improve the
appointment procedure. A checking of the candigatesvever, is indeed missing. What
could help is the establishment of a kind of “Setet Board” composed of members of
monitoring bodies, judges, representatives of taamia, etc. This board could be entitled
to decide on the validity of candidates. The baadgcisions could then be transmitted to the
Parliamentary Assembly, who would then elect thenlers taking into account the Selection
Board’s advice.

ECSR/Kristensenagrees with Giakoumopolous, but notes that eledipthe Parliamentary
Assembly as provided for by the Turin Protocol vebhé preferable. He further states that the
main problem at present is how the procedure usfoidoractice and not so much the body
who finally decides about the appointment of membEpr the ECSR, there is an exchange
of views on the candidates in the GR-H, but at éheseetings there is no in-depth
consideration of the candidates (and only their @k&savailable). It might be a good idea to
ask for a letter of motivation, as proposed by Biesta, that would explain why the candidate
would like to be part of the Committee. The lackappropriate appointment procedures has
led to some cases, in which the basic rule of inddpnce of members was not respected.

ECRI/Stavros comments on the various screening mechanisms akd whether the
introduction of a “Selection Board” would requireew legal basis?

Giakoumopoulos answers that the introduction of such a “Selectioard” should not
require any legal changes.



ACFC/Hofmann points to the problem of what should be done whe&ountry consistently
provides candidates without having expert knowledgeroposes candidates who are not
really available? According to Hofmann, this condés the real problem.

Evans summarizes that the conference participants aoagy asking themselves, whether
the election system delivers what the expert bodiast. But what motivates someone to
become an expert? It might even be the procedbhetsehcourage people to become a part of
an expert organ. Thus, one could turn the argunaeotind and say that knowing the
procedure and knowing about the dynamics behindght make some qualified persons not
want to be part of an expert body. Evans suggdet dny reform of the appointment
procedures should also encourage new people totherexpert body. Thus, the question
should not only be “How may the defined procedugeubed to get the ‘right’ candidates in
the view of the expert body?”, but also “How mayexpert body attract new and motivated
people?”

2.2. Discussion regarding the sources of informatmoused

Mostl refers in his introduction to the statement madiaénbackground paper that the quality
and reliability of the supervisory system may hBawepend on the (1) availability of
information, (2) the quality of the information gad and (3) the question, if the information
is sufficiently up-to-date. A distinction was mabetween the more proactive monitoring
systems with on-site visits (CPT) and/or a fornmadlusion of NGOs (ECRI and ACFC) in
contrast to the more reactive system of the EC8Be{ving reports and complaints) and the
guestion was raised whether the expert bodies calllthenefit from “proactive” and/or
“reactive visits” and a stronger inclusion of nati NGOs, national monitoring bodies or
other representatives of the civil society.

Evans comments that a rigid categorisation of “reactive’ “proactive” in the context of
visits should be avoided, as, in his opinion, &lits should be regarded as a part of a whole
continuum.

ACFC/Hofmann states that the ACFC has all the necessary mear@dléct information and
explains that on-sight visits are absolutely neagstor the ACFC.

ECRI/Ahlund confirms that ECRI has all the information sournesded at its disposal and
relies on a rather informal methodology. During theits lots of sources are used. NGOs,
e.g., are a valid source, and ECRI plays out thHernmation gained from NGOs to
governments by stating “We heard that....”. This fscourse a very informal way of
operating, but it works well in practice. The limitimagination is the only limit for adapting
its working methods for ECRI. Generally ECRI isgded with the information they gain, but
ECRI keeps learning.

ECSR/Swiatkowskiexplains that the ECSR bases its findings on thal lmaterial available

and the practice in the state concerned. Informapi@actice comes from a wide variety of
sources, but the primary source of informationagainly the governments’ reports. States
are obliged to present these reports to the tradens and employers’ organisations for a
critical assessment and comments. It happens, thom to time, that certain doubts arise,
whether a law or practice is correctly describedhi@ reports. In such cases the ECSR will
address further questions to the State concernetbrait may seek information from other
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sources, including for example trade unions and ElGese bodies, as well as NGO’s may
submit comments according to the Social Charter.

The ECSR also carries on a dialogue meeting reptasves of governments, generally
at the request of the state concerned. It happensxample, that state representatives come
to Strasbourg when the state, because of diffeseimcéhe interpretation of the rather broad
clauses of the ESC, is “unhappy” about the staredsetiby the ECSR.

Lantschner inquires, whether regular country visits would @&nte the quality of information
gained.

ECSR/Kristensenexplains that the ECSR indeed receives informaticereas where things

“go wrong”, for example from civil society sourcédnless such information can immediately
be put to use in the reporting procedure, the EC&Ronly wait for a Collective Complaint

to be lodged. A procedure for conducting visitssioet exist, although visits could possibly
be useful in certain specific situations for inf@aton-gathering purposes.

CPT/Tugushi clarifies that the CPT secretariat has the male o collecting information
necessary for the preparation of the visit (docuargrsearch, contacts with NGOs, etc.) and
drafting the visit program. The visiting delegasoof course have the unique opportunity of
unlimited access to informants. The main sourcesarsons deprived of their liberty whom
the CPT interviews and discussions with administegpersonnel, as well as documents. The
difficulty is to reflect upon and digest these geof information.

Giakoumopoulos states that visits have an enormous importance aavéntage for all
monitoring bodies. It usually depends on the suhjeatter, whether shorter or longer visits
are needed. Country visits go beyond the purposeeastly collecting information, as they
are part of the dialogue with the national authesitand could thus be regarded as “political
active visits”.

Developing rapid reactions on the part of the tooimg bodies is regarded as an
important feature. The possibility to launch a aertprocess as a reaction when something
“‘goes wrong” in a member state between the momigoiycles is very important. This
possibility provides the monitoring body with thkildy to react promptly. Even the ECSR
could do visits and link the visit to the collectiof information.

2.3. Discussion regarding the inclusiveness of tin@onitoring procedures

Kicker poses the question raised by Evans before: Whatelanderstand as monitoring
work? Is it only field-work? Furthermore, could thesk of fact finding be delegated to the
national bodies? What role could NPMs have?

Evans wonders whether the CPT is involved in “monitofirag all. Monitoring is a more
permanent function that allows for constant obseyaof changes over time. This is of
course in some way also a semantic issue: the €PVigiting”. Reflecting about the term
“monitoring”, Evans asks whether it is correct &etthis term for every CoE body present?
Can one really speak of a monitoring body whenivieg recommendations on the basis of
Visits?

ACFC/Hofmann describes his view of monitoring as: To establisictd and to draw
conclusions on whether states have fulfiled thedbligations, and providing
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recommendations. He sees the task of the ACFCialfloe establishment of a continuous
dialogue, which in the case of the ACFC can be doyerganising follow-up meetings.
Recently these follow-ups have become less freqitmproposes follow-up meetings also as
a good occasion to facilitate the dialogue betwstate authorities and minorities. The ACFC
tries to be inclusive in its monitoring by closetgpoperating with NGOs etc. In terms of
membership there are not many minority memberssgnted in the ACFC.

CPT/Nestorova clarifies that the CPT is pretty constant in thwerseeing process in some
countries. In these more problematic countries,GRd’s work is more intensive and more
likely to be considered as real “monitoring”. Fuatimore, under the surface, the CPT is not as
exclusive as concerns other bodies, as it may sé&aere is an inclusive process including
regular exchanges with NGOs and a dialogue withe stauthorities, which adds to the
constant monitoring.

ECRI/Stavros states that constant monitoring is not only ab@épkng track of information
but also about having the possibility of taking @fficial position. The interim reports on
three selected recommendations give ECRI the oppitytto do so. Likewise, the statements
on urgent matters may be regarded as progresofmtant monitoring. Additionally, ECRI
organizes national roundtables after the publicatibsome country reports. It also organises
seminars for national specialized bodies, i.e. é®dintrusted with the fight against racism
and racial discrimination, every year. These naidodies can of course do some kind of
more constant monitoring, but this cannot replaG@REs work, as ECRI provides for the
international perspective of monitoring.

ECRI/Ahlund says that ECRI qualifies as a constant monitoaiggncy. E.g., following the
racism against Roma leads to another GPR on theaRbetause this was identified as a
constant issue.

ECRI/Stavros explains that the CPT can only evaluate what ge®ywhen going to a country
and after on-site visits the CPT may draw conchsid-or ECRI it is difficult to go to a
country and “see racism”. ECRI mainly carries oiditg to discuss topics with national
authorities and civil society.

CPT/Tugushi outlines the CPT’s good partnership with natiomatitutions, like NPMs, but
explains that these bodies cannot replace theswdithe CPT. The CPT and NPMs can
strengthen each other, but a lot depends on théygaaNPMs (some of them need training,
and there are issues of independence).

ECSR/Swiatkowskiregards the ECSR’s monitoring as a mechanical pepaghich lies in a
way in-between the other monitoring bodies’ systéime ECSR “rules” like the ECtHR and
functions as a watchdog of social rights. Howewke outcome of these activities is
important: the ECSR rules on special situations &wihtkowski stresses that such a ruling
function cannot be substituted by a national body.

ACFC/Hofmann explains that the ACFC has no specific nationatact agencies, but that
the ACFC cooperates with National Human Rightsitinsdons (NHRI). Further, there are
meetings with academia (written exchanges and ngeetiuring on-the-spot visits or follow-
up seminars). Also the ACFC’s work cannot be regdlaay national bodies.
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Lantschner inquires whether the ACFCs visits could be reducelden there are national
bodies that support the monitoring procedure.

ACFC/Hofmann explains that no formalised procedure exists is thgard. There is usually
no contact institute that would collect data fog WCFC. This means that the ACFC would
have to pay for such activities, for which there ao financial resources available.

Giakoumopoulos states that, from an institutional perspectivesrgthing that is done under

the CoE Directorate of Monitoring may be regardsdraonitoring”. He further clarifies that

the often stated “monitoring fatigue” frequentlyemrs to the “political monitoring” carried out

by different bodies established by the Committe®uofisters or the Parliamentary Assembly
of the CoE only, and not necessarily to the trdadgies’ monitoring. The role of the

Commissioner for Human Rights and his positionda@mehow in between the “political

monitoring” and the “treaty based monitoring”.

3. Conference session I
Chair: Elina Steinerte

3.1. Discussion regarding publicity, transparency ad confidentiality

Lantschner by way of introduction to the respective sectioriha background paper makes a
distinction between publicity meaning when the picid of the monitoring bodies get into the
public domain and publicity meaning what is donentake this product known. In this
context the availability of the reports in the patl/minority languages is crucial but the
guestion is raised whose is the initiative for stramslations — NGOs, the state, or could the
CoE have a more pro-active role. The need for armefof the CoE website as expressed by
the students is raised again.

Steinerte reflects upon the right balance between the plasi of confidentiality and
transparency. On the one hand, principle of contidéty has an important role to play in
aiding the dialogue between the states and mongobodies. It allows for more frank
discussion of the problems encountered and more search for possible solutions. On the
other hand, the principle of transparency servesirtiportant aim of accountability of both
states and monitoring bodies. Also the timely pzdilon of monitoring body findings allows
the momentum not to be lost. Over the years howéler meaning and perhaps even
relevance of the principle of confidentiality hdsfed. Thus, for example, if one examines
the practice of the CPT, there is a clear changdhe approach to the principle of
confidentiality. Whilst initially the applicationfdhis principle was very strict, over the years
the approach has become much more relaxed. Theraefguestion can be asked if states
parties to the ECPT these days would resist refarineven abandoning the principle of
confidentiality in the text of the treaty through amending protocol.

ECRI/Stavros explains that for ECRI transparency starts with dlate of the adoption of the
report. The prior process of collecting informatermd drafting the report in dialogue with the
state concerned is confidential. ECRI does not tagowith a state, but only gives the
government the chance to correct data or mistaBesernments do take the opportunity to
make corrections. There are some particular sanatthat require confidentiality during the
visits e.g. in order to deal with sensitive topacsl approach vulnerable groups.
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ECRI/Ahlund gives an explanation of when it is important fgksto confidentiality: Firstly,

in order to protect sources of information (e.quil society) and secondly, to avoid premature
conclusions: certain facts need to be checked ée&foing public. In general, more publicity
would be needed and welcomed. However, there ane sxamples of negative “publicity”
as for example when Mr. Rasmussen (Denmark’s thiemePMinister) put the ECRI report in
the wastepaper basket live on the TV.

CPT/Nestorova agrees with Ahlund on the two reasons for confiddity. The CPT has
become much more open over the years. For exarti@es is a trend of trying to give
interviews to journalists in order to get more peib). This is, however, no violation of the
rule of confidentiality, which is applied as sthjctas ever. Nevertheless creating more
awareness of the CPT's work is necessary. Nestoats@ observes that the information
regarding the CPT’s work has become much more aittes Some countries, for example
Sweden, put CPT reports immediately into the putbimain. In contrast, Russia constitutes
the other extreme as this state is completely agaimy publication.

Kicker reports on the practice of the CPT to delivertthe of the immediate observations to
the state authorities at the end of a mission iting: Some countries — partly on the pressure
of NGOs and civil society - have requested the ipabbn of this immediate feedback given
by the visiting delegation. This practice has tbeamtage that the most crucial findings of the
CPT are published very quickly and may raise pudli@reness at an early stage. However,
these immediate observations originate from thegilon and are missing reflection and the
discussion and adoption by the Committee as a whole

CPT/Tugushi explains that confidentiality was useful when @#eT was a new body. Now,
most states understand that it does not make merdedo keep the CPT reports secret. He
considers the publication of the first feedbaclaafelegation to the authorities as mentioned
by Kicker, as inappropriate. Firstly, this is ordy preliminary feedback, including more
general statements, and secondly according to dheeation only the state reports are the
final product of the CPT’s work.

The public statement of the CPT has nothing tevilo a political statement. Generally,
some facts are made public against the will ofghdies and this is an important tool to lift
confidentiality.

ACFC/Hofmann states that the publication of the ACFC’s work soh2 years ago, when it
started, has been a big issue also because mimgsitgs at that time were considered as a
very sensitive topic. The recent resolution of @@M, allowing for an automatic publication
of the opinions 4 months after their adoption, tituies a positive evolution in this regard.
Thus, a weakness in the working methods of the AG&E€been remedied. Previously, NGOs
had demanded the opinion from the country as-tilsmany countries — an official document
in the sense of the respective freedom of inforomaticts. The CoM slowly got publicity into
it. The respective rule said: ,unless the CoM desidtherwise”, which could mean that the
CoM decides not to publish the opinion at all. A@FC turned around the interpretation of
this sentence in the sense that the CoM could a@lswv an earlier publication. Now, the
publication may take place four months after thepaidn of the opinion, unless the respective
state explicitly contradicts this publication. Tinew procedure, however, does not prevent the
state from publishing the opinion immediately, litke state report which is public once it is
delivered.
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It is important to have discussions with NGOshe period of collecting information,
but it is equally important to take the final deaison the view of the ACFC on specific
issues in camera.

The translation of state reports and opinions minority languages is a big problem
for the ACFC. There is a lack of resources to de tim their own initiative. Therefore, the
states should be obliged to translate the opinibesause so far not many states do translate
the opinions in practice.

Lantschner wonders whether there was a controversial disonsaithin the CoM on the
resolution on publication after four months.

ACFC/Akip confirms that there was a lively discussion. Thaeeit was decided to first send
a letter to the countries to inform them about tresolution. Two countries agreed to
publication immediately, while others wanted a die&dto finalize their own comments. It
now has become practice that the ACFC opinion aedcomments by the government are
simultaneously published as some sort of balance.

Aarino-Lwoff cautioned that the readability of the reports #halso be taken into account
when publicity is considered. The monitoring bodreports should not be too long and not
be too complicated in their formulations.

ECSR/Kristensen explains that the ECSR has become more open andpirent over the
last forty years, and especially during the lastyears. This is also due to the public hearings
and presentation of arguments in the Collective @lamt’'s procedure. The reporting
procedure has become increasingly open, since iptets are now published on the ESC
website when they are received. Furthermore, tuaiten comments and shadow reports from
NGOs contribute to transparency.

However, there is no reason for having an embaifgwaiting four month until the
publication of the ECSR’s decision in collectiveng@aints. This is mainly a political
compromise, which is not useful and not understhledaespecially for the complaining
organizations. This leads to a situation, in whtble complaining organizations cannot
actively use the decision in their work for four mio after they already received the decision.

Giakoumopoulosunderlines that publishing the outcomes of momitpactivities as rapidly
as possible is imperative for all expert bodieswieer, if it is possible to achieve something
with confidentiality, some transparency could beri@ed - as long as this furthers the
implementation. Generally, he says, the more mangadocuments are in the public domain,
the better. However, it should also be acknowledbatinot everything needs to be published
immediately.

It was e.g. high time to increase the publicitytké ACFC opinions and this new
procedure will also give more weight to the ACF®@eTdiscussion in the CoM was actually
not as difficult as expected — the timing was int fevell chosen. Now it would be more
difficult to get such a resolution.

Steinerte summarizes that for each monitoring body therdésnecessity to work within its
rules/statues which also apply to the way how neoomg bodies utilise principles of
confidentiality and transparency. Nevertheless, piactice the working framework of
monitoring bodies over the years has evolved tosvandre publicity. Thus for example, the
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change in the practice of the ACFC on this matser lse described as fairly radical shift in its
approach towards the application of the said tviaciples

3.2. Discussion regarding the role of political bads and other CoE bodies

Giakoumopoulos states that when discussing the question of whaiigal backing is
needed, a distinction has to be made regardingdieeof the political bodies: On the one
hand they act as purely political bodies and oncther hand they may perform tasks under a
convention, such as in the case of the ACFC. Thielwvement of political bodies is useful
when political issues are concerned, less for teaehnssues. For instance, the CPT’s
recommendation to build a prison in a certain cguoén be technical in the beginning and
no backup by a political body might be neededhéiré is, however, a continued opposition to
build such a prison, then political backing migbktuseful.

Giakoumopoulos summarizes that there are indeeyg zZpnes in this regard. If there is
constant refusal by a state, political backing rhiglh needed. Furthermore, it should also be
taken into account that a government might evenl tlee backing by an international body,
in order to improve (and justify) the implementation the state. In the case of Roma
protection, for example, more external politicapgart could trigger appropriate follow-up
and implementation of the monitoring bodies’ recoenighations.

ECRI/Ahlund quotes from the background paper that “states tnt&lde criticism by its peers
more seriously” and states that this indeed mighaib advantage, but adds that states often
refrain from criticizing other states, even whenisitcalled for. In the UN human rights
protection system, for example, countries form geownd blocks for tactical political
reasons, and this has almost broken down the systémns, giving political bodies an
increased role is dangerous and should be avoided.

ECRI/Stavros underlines that the question “when to include tmal bodies in the
monitoring procedure?” is indeed an important érog.example, if an ECRI recommendation
was not supported by the CoM, this would have atieg impact on other opinions issued by
ECRI. The ECRI standards are not binding. Appayeritlr some monitoring bodies
substantial political input is needed, for othess n

ACFC/Hofmann agrees and states that there should be no indrealseof political bodies in
relation to the ACFC. So far no important issueseadi by the ACFC in its opinions was
neglected by the CoM. Political backing is nicet, ot essential any more.

ECSR/Swiatkowski explains that the ECSR is somehow between the &tr@raes of the
ECtHR and other monitoring bodies present. He tethat the ECSR produces two types of
decisions (conclusions in the context of the rapgrprocedure and decisions in the context
of the collective complaints procedure) and tha BECSR is a quasi-judicial body. The
political role of the Governmental Committee isigeg, the problem is that it does not in all
cases use this role to give adequate follow-unttirigs of non-conformity. The ECSR has to
live with the political bodies. The ECSR and thev&mmental Committee meet on a regular
basis, and the dialogue is improving.

CPT/Nestorova is basically satisfied with the situation regagdithe (non-)involvement of
political bodies in the supervisory system of thBTC The Parliamentary Assembly has
played a useful role in supporting the CPT, inipalar after the issuing of public statements
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and when it comes to improving the membership ef @ommittee and ensuring that CPT
reports are made public. She sees risks in incrgdise political involvement of the CoM.

CPT/Tugushi states that one importastrength of the CPT is its total independence gf an
political body. There are some exchanges with tamé&h Rights Commissioner from time to
time, which is good. However, this cooperation doalso be strengthened.

Kicker explains that the President of the CPT addresse€dM annually in a hearing on the
most striking issues and wonders whether thisge glactice in the other three monitoring
bodies? Would annual hearings of the presidentieimonitoring bodies in the plenary or
the respective subcommittees of PACE be possibiefalole? What about the role of national
parliaments? In Austria, for example, the CPT repare not even discussed in the parliament
and there is hardly any reaction in the media.

Giakoumopoulos identifies a certain reluctance of the monitorimgdies to engage more
with political bodies.

As regards the involvement of political bodiesak&iumopoulos explains that the
political bodies do not water down the assessmehisxpert bodies, simply because the
political involvement starts after the monitoringogedure. E.g., for the monitoring of the
FCNM, the political body comes in after the opiniointhe ACFC has been adopted and the
opinion of the ACFC remains untouched. A politicaldy of the CoE will never be able to
change opinions of an expert committee, but in tmacthe CoM may only use weaker
formulations in its outputs. For ECRI, the CoM ienely a letterbox - the same holds true for
the CPT. The involvement of political bodies midig¢ useful to improve the impact of
monitoring bodies. Giakoumopoulos disagrees witlstbi®va and sees a role for the CoM,
for example, to back up the CPT’s public statemeht® CoM is currently too passive and
could play a more active role in future.

Giakoumopoulos does not support the proposalhteatings of the monitoring bodies
should take place regulariy front of the Parliamentary Assembly. A hearipgfore the
PACE should not be a routine event. The Parlianmgm#asembly should discuss the findings
and most problematic issues raised by the mongdbodies_only Should such discussion
take place, it should be on a country-by-countrsidar issue-by-issue and not on a body-by-
body basis. Generally, the involvement of PACEI$® arery important. The ongoing reform
process of the CoE monitoring might be a windowbortunity.

Steinerte summarizes the discussion noting that all of thaitoang bodies have to operate
in a political environment. This is inevitable givénhat all of them have to operate with the
system of the CoE and have close relationship thghpolitical organs of the CoE. Moreover,
the monitoring bodies also have to operate in a thay would facilitate good cooperation
with the states parties. However this cooperatidh toth the CoE political bodies and states
is vital. Good cooperation with states will fagl¢ the implementation of the
recommendations whilst the CoE political bodies reayl the necessary political clout to the
monitoring bodies when those face uncooperativiestdt is however interesting to observe
that the practice of the monitoring bodies over ylears has once again evolved and less
formal ways of interacting with the political orgaaf the CoE have been developed
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3.3. Discussion regarding the bodies’ assessmeniteria

ECRI/Ahlund regarding the assessment criteria clarifies tpattafrom Art. 14 ECHR and
the Add. Protocol Number 12 there are no otherllsgarces, so that ECRI is quite free to
make up its own assessment criteria. ECRI's Gerleoaity Recommendations (GPR) also
serve as an important standard for the assessmenksng as ECRI applies the same criteria,
ECRI is not breaking the rules. ECRI also has th&sibility to extend its assessment criteria
over time.

ACFC/Hofmann There are standards of interpretation developedhey ACFC. If states
accept the assessment criteria they might end wustemary law. For example what does
“substantial number” in relation to minorities m&aits it 10% or 20% of the overall
population? By repeating the ACFC’s clarificatiostates get used to that percentage.
However, there is nothing legally binding in thesandards yet, but it is important to remind
governments that the ACFC is working with a humights treaty, the FCNM, which, as all
human rights treaties, is a living instrument, Whicequires a dynamic interpretation.
Hofmann does not think that the ACFC goes beyoadmandate. The ACFC has always
managed to be correct on the facts.

The ACFC is also not faced with criticism concaghdouble standards. In fact, it is
also clear that, for example, the living standdmdsRoma are different in various countries
and therefore, the ACFC expects more from, e.gernfany than from, e.g., Moldova, due to
the different economic possibilities of the two ntriies.

ECSR/Swiatkowskistates that the ECSR uses the standard methodgalfdssessment. The
general clauses in the Charter are therefore aed as assessment criteria. The ECSR tries
not to introduce double standards, but in somescaseposals have been made to do so.
However, the ECSR tries to maintain the higherdaats and apply them equally to all states,
even to those which are economically and sociallyai different situation, such as for
example. Germany and Moldova. The supervisory nteéshraas a whole, however, leaves
states with a chance and time to get adjustecetbitther standards.

ECRI/Stavros recalls that, according to the Vienna Conventi&iate practice, is relevant
for treaty interpretation. In their practice withine CoM, CoE states seem to have already
accepted a wide interpretation of some provisidgihss is especially the case with the FCNM.
As regards the allegations of double standards&antarifies that ECRI perceives the states’
compliance with ECRI's principles as an ongoing gass. All four mechanisms under
examination in this research want to reach the saraedards in all states. ECRI makes
different recommendations to different states (¢guspecific differences) because the states
are at different stages of this process. Howeves,important to note that this does not lead
to double standards as ECRI’s ultimate goal isstmae for all states.

CPT/Nestorova The CPT cannot be accused of using double stasnd@hd CPT prioritises
its recommendations as this is a step by step psadering which the CPT identifies the most
important issues for each country. Making recommaéinds in relation to all the CPT’s
findings would “overload the boat”. The CPT alse@pe on adding topics on its monitoring
agenda (eg: separating smoking and non smokingrats) as it comes across new practices
which may lead to violations of Art. 3 ECHR. Repoon newer member states might include
more pages and more recommendations than repoltsigistanding members.
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Giakoumopoulos explains in relation to double standards that oa® e acknowledge that
the CoE monitoring bodies will never be able totigg” all member states — this is part of
the nature of the monitoring process. If monitorbaglies were to treat every state equal by,
for example, submitting reports of only three pafpesvery country, the states would not be
“satisfied” as well. The same holds true for alkswas by states that monitoring bodies would
go beyond the monitoring bodies’ mandates.

Lantschner inquires whether the general output of the momtptodies has any impact on
the countries. For example, are the ECSR’s Digéstagse law or the ACFC’s thematic
commentaries used when drafting national legigt&tio

ECSR/Kristensen responds that the ECSR’s Digest of case law ig wall perceived by
states and is used as an integral part of theneutbr the national state reports. There a
number of examples of it being used by nationahauities in the process of drafting new
legislation. Thus, the Digest can be regarded geaal tool although it is perhaps still not
sufficiently known by a wider audience. The Digedt case law is derived from the
conclusions in relation to the state reports asl wel from the decisions on collective
complaints and can be regarded as a compilatiostasfdards in so far as it is a faithful
reproduction of the ECSR’s interpretation of thea@&r. However, it is a publication by the
Secretariat and it is not formally adopted by ti@SR.

CPT/Nestorovaexplains that for most countries it is the CPTorgphat matters, and not so
much the substantive sections of the CPT’s anmymrts. Some of these substantive sections
are already out of date because the CPT's “jurdgmae” has evolved since they were
published. Consequently, states care more aboutetmmendations made in the country
visit reports, which may well go beyond the “stami3$d outlined in the substantive sections.

CPT/Tugushi confirms this statement by Nestorova.

ACFC/Hofmann explains that states have not started to referhto ACFC’s thematic
commentaries. However, the ACFC uses them as eergfe book in its opinions, but e.g. no
German Landtag currently refers to the thematicroemtaries when drafting a law.

Impact assessment is difficult for the ACFC asiobsly for every monitoring body.
One exception is Sweden: there it has explicitigrostated — in the parliamentary documents
- that a new language law has been adopted asctoredo the Language Charter and the
FCNM.

ECRI/Stavros clarifies that ECRI's GPRs lay out what the gowveemt should achieve.
However, civil society is sometimes also addreggeg. on racism in sports for example).
The GPRs that address civil society are referreyogovernments quite often. Some
recommendations in the GPRs are very concreterso#re rather vague. Especially GPRs 2
and 7 have shown impact in the countries. It caaddargued that these changes have taken
place not because of ECRI's work but because atedl EU regulations, but such changes
could also be observed in non-EU countries.

Giakoumopoulosadds that the monitoring bodies’ standards a® wded by the ECtHR and
by the national jurisprudence.
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Steinerte summarizes the discussion on the question of “@oatandards”, proposing that it
might be useful to avoid the term “standard” inatigin to the recommendations that the
monitoring bodies give to states parties. By désogi these recommendations as “standards”
the monitoring bodies imply that all states mudti@ee something that is similar while in
practice it is clear that the particular circumsesof each state party differ and thus the level
of expectations of what can be achieved necessteysdas well. Thus by using a different
term, like “tailored advice” the monitoring bodiesuld be able to avoid the accusations by
states that “double standards” are applied.

4. Conference session Il
Chair: Silvia Casale

Kicker introduces the topics as elaborated in the backgrgoaper and states that the
research team gained evidence that each of thetoniogi bodies had adjusted its working
methods already. The question remains what can Iy from each other? Does the
dialogue between the expert bodies and the stagate and if so what would be the
appropriate means to give this dialogue a new maumenWould a complaints system help to
improve the level of information and the contacthwcivil society? What else can be
recommended as best practice?

4.1. Discussion regarding the dialogue and compliae by states

ACFC/Hofmann locates a certain risk of fatigue in the dialochetween the ACFC and
member states. An indicator for this is the denfymumber of follow-up seminars in member
states. These seminars now need to be revitalized.

The ACFC ad-hoc contact procedure has not beed ssefar. It was discussed in
relation to a case in Slovakia but it was then metessary to conduct an urgent action,
because an opinion was already elaborated addgesssissue. However, otherwise there
would have been the necessity for an urgent action.

The following examples of good practice can beegiin order to improve the dialogue
with member states:

- high level of involvement of NGOs in the contextpoéparing opinions

- separate meetings with NGOs during ACFC countrysvis

- some states include comments of NGOs also whempngptheir state reports

- indirect contact with NGOs to put pressure on titherities to carry out follow-ups
The ACFC is thus a facilitator of the dialogue be¢w the state authorities and the respective
stakeholders.

ECRI/Ahlund agrees that there is also a real risk for the EXC&Ralogue to stagnate, or to
become less effective. There have been negativelajwents and a climatic change in some
of ECRI's working fields, e.g. with regard to theedtment of Roma in some countries.
Furthermore, xenophobia also exists in very “tal€raountries. The main question for ECRI
is how to deal with persistent objectors, which steges that do not question the monitoring,
but fail to comply with ECRI's recommendations. §hs a real problem with no obvious
solutions, but some approaches may be proposed:
- confidential dialogue with state authorities
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- follow-ups with round tables (the press is invitedthese discussions, which creates
pressure on the government)
There is a problem with the use of references &1 peactices: This could easily result in a
comparison of countries and this is a delicateesfiecause ECRI would have to name
countries.

CPT/Nestorovaalso confirms that the dialogue of the CPT magrsdite not only with new
member states, but also with some longstandingegainn Western Europe. Two means of
persuasion to achieve some progress vis-a-vis states are used by the CPT, ad hoc visits
and high-level talks. A change of government instheountries may be a new window of
opportunity to achieve compliance, however, it doalso lead to a hardening of policies.

The CPT’s preventive mandate also means that BiE €hould step in when a law is
being drafted. Thus high level talks can be usefithe phase of the drafting processes. This
is also a good example of an adaptation of the €RBrking methods.

CPT/Tugushi agrees that there is a stagnation of the dialagusame countries. There is
certainly a stagnation to be observed in a dialogitle a state, when the CPT is repeating a
recommendation for, e.g., 9 years. It might alsabe to different cultural approaches, why
states do not comply. Finland, for example, likkeotNordic countries, is more reluctant to
adapt to newer standards. The problem is that A€ €ncentrates on a country in which
more problems occur and thus others might be niglex bit, which may also lead to further
stagnation in the dialogue.

ECSR/Swiatkowskiexpresses his view that for the ECSR no stagnaaonbe observed and
no crisis in the dialogue with member states duéédollowing different factors:
- the ECSR has three instruments available (oldrevd Charter, as well as the system
of Collective Complaints)
- there is an intensive process of persuasiontify tae revised Social Charter and the
Collective Complaints procedure
- there is also a process of persuading statescepafurther provisions (the procedure
on non-accepted provisions)
It is however true, that State reports often previtsufficient information.

Casalesummarizes the discussion and states that fAdE@®R the field of possible efforts is
so broad that there is still no stagnation to bgeoled. The other three bodies see a certain
risk of stagnation in their work.

ACFC/Hofmann remarks that with the definition of “stagnation tbe dialogue” given by
Swiatkowski, there would indeed be no stagnatiantlie other three monitoring bodies as
well.

Giakoumopoulos notes that thé&eSC is the only instrument which had recently aeseof
new ratifications which is surprising given the eemic crisis and which shows the
importance of the ESC. Giakoumopoulos refers tosikesteps of compliance as defined by
MONEYVAL. This approach proved to be successful.

ECRI/Stavros explains that now it is still too early to tellhether the interim follow-up is
really successful, as the implementation of thcpdure has not started yet. He outlines the
procedure of how the recommendations are seleétetie end of the visit the government is
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given a list of recommendations, from which theethmost important ones are chosen
together with the state’s representatives. Somatdes take these talks seriously, others do
not. ECRI should maybe also engage in high levkstdut as for now ECRI is lacking the
resources required to do so.

CPT/Nestorova states that for the CPT it would be impossible idsue three core
recommendations. There are simply too many areashi® CPT to be covered: police,
prisons, psychiatric establishments etc. Certainmamendations may get overlooked because
each monitoring report contains some 20 pagescofmenendations.

Steinerte inquires about the inclusiveness of other bodiethe monitoring procedures and
wonders to what extent NHRI are used by the CoEidsodShe argues that they could
potentially become good and strong partners falyoag out the monitoring task. They could,
for example, provide information and influence tbkow-up of the reports.

ACFC/Hofmann explains that the ACFC works with NHRI already.eTACFC’s second
cycle opinions contained a progress assessmenseparate section, and one on outstanding
issues. In the third monitoring cycle the ACFC nsmakgree main recommendations or three
issues are highlighted in the opinions. This intisao the state parties what are the most
striking issues and that these topics should bentato account, in case a state organizes a
follow-up seminar. Some ideas could be borrowednfreCRI, although no debriefing
meeting and following interim report will be dong the ACFC.

ECSR/Kristensenexplains that the ECSR also faces a certain fatiguhe dialogue with the
member states, especially when the ECSR is raitgrétte same finding of non-conformity
over and over again without the state taking anysuees to remedy the situation. But
fortunately, the Collective Complaints proceduradions as a safety net — at least in those
countries that accepted this procedure. For therattates, ECSR held several high level talks
and meetings with the governments to solve reogrpnoblems and to encourage the
acceptance of the Collective Complaint procedure.

Evans cautions that the output of all monitoring bodesomewhat different. The status and
standing of these various recommendations havesttaken into account. “We should be
careful about how we describe what we are talkimgu# is it a simple recommendation with
which the body wants to express something recomai#ad or is it actually a
recommendation with the intention to achieve coemge and conformity based on an
obligation?” E.g. if the CPT issues a recommendatioe non-compliance by the state
concerned does not necessarily constitute a brefagh obligation. Furthermore, sometimes
one gets the feeling that the monitoring bodiesdaoh “reciprocal monologues” instead of
dialogues.

ECRI/Ahlund explains that the dialogue is not always meaningis there sometimes is no
contact with the counterparts who “cause” the probin a state. For example, in Hungary,
the problem is the fundamentalist position on issw# freedom of speech of the
Constitutional Court, but ECRIs counterpart in thalogue is the executive branch of the
Government. And if ECRI issues recommendationthéoHungarian court, the court would
almost certainly reject those on the basis thiatindependent and ECRI cannot interfere with
the independent court. The executive branch ofabeernment authorities is aware of these
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problems with the constitutional court, but candot anything about it. Thus, there is a
difficulty based on the structure of the dialogue.

Casalesuggests using the term “implementation” rathen tltmmpliance”.

Evans inquires which level would be the best one forhhigvel talks. The high(est) levels
might actually not always be the best solution ¢beecase of the Hungarian court). Thus, he
suggests that multilevel talks would be a bettéioop where depending on the countries talks
are held at the “right” levels.

CPT/Nestorova states that meetings with ministers (or their degy are common for the
CPT. In some counties, the CPT has started to epellhe name of the actual person whom
the delegation would like to meet, but even thimésguarantee that the delegation would
meet the right calibre of interlocutor.

Judgements of the ECtHR can promote the recomntiendaf the CPT.

As concerns cooperation with NHRI, the CPT reparts usually not handed over to
them and they may have access to the reports éelythey have been made public.

Kicker reminds that the liaison officers for the CPT aremany states nominated in the
Ministries of Foreign Affairs and are to be addesk# the first place. Kicker also points to
the problem that changes in governments might gtatesta problem for the monitoring
bodies’ dialogues, because also the highest leveivid servants in charge with whom the
dialogue has been conducted will often change.

Kicker wonders, if addressing parliamentarians lvdae a solution. Political pressure
should at least theoretically be exercised by drégment.

ACFC/Hofmann explains that the ACFC is always meeting with ipankentarians. However,
the results are mixed in this regard.

ECRI/Stavros states that ECRI also meets parliamentarians anfirms also for the ECRI
that this has led to mixed results in practice.

Giakoumopoulos agrees that high level talks could be used in sadgestagnation and
supports Evans proposal to conduct talks at thghttilevel. The CPT has developed these
confidential talks, but this instrument might beeevmore effective for other bodies, as the
rule of confidentiality is not so strict for them.

Giakoumopoulos further notes that the right monfentigh level talks has also to be
taken into account by the monitoring bodies. Thas/whe problem of changing governments
and changing persons in charge (as outlined bydf)ckould be countered. The monitoring
bodies have enough flexibility to do so and shdatik into the electoral calendars, in order
to identify the right moments for starting thedé&gaor monitoring visits.

Talking about recommendations and proper notiorek@simopoulos states that the
monitoring bodies are difficult to compare: How tompare a Digest of case law to
recommendations? The ACFC also includes clearrgslion breaches of obligation in its
opinions.

Casalewonders if high-level talks could be combined wiltle follow up procedure.
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CPT/Nestrova explains that, for example, in Russia an ad-haeitt wf a follow up nature
combined with high-level talks was used. Thus, ld/breasures might be a tool for the CPT,
when states consistently fail to cooperate.

Casalesummarizes that it might be important for monigrbodies to get the opportunity to
talk to people from different levels.

4.2. Discussion regarding the flexibility and adjusnent of working methods

ACFC/Hofmann explains that there is no complaints procedurelaa for the FCNM. If
there were one, it would have to be a collectiveglaints system. The problem is that such a
procedure would require an amendment of the FCNMghvis not advisable.

There are rapid reaction interventions availabletfie ACFC, but so far they have not
been used yet.

As concerns focussing on specific issues the AGB&€to deal with all provisions of the
FCNM and thus cannot simply leave out some issBat.if ECRI has a recent report, the
ACFC could simply associate itself with the view BCRI (and the other way round) by
declaring that “the ACFC fully agrees with the fingls of the ECRI report”. Generally, the
cooperation between the ACFC and ECRI affords gopabrtunities and would not require
legal changes.

The ACFC’s outcomes of follow-up meetings and hig\el meetings usually depend
on the country. Sweden, for example, makes positbeeof these meetings and uses them for
the presentation of new legislation.

A high level of involvement of NGOs in follow-umnd throughout the monitoring is
certainly a best practice of the ACFC.

ECRI/Ahlund is not in favour of considering a complaints pihoe. ECRI should not
become a judicial body, as this is the work of H&HR.

ECRI always meets with NHRIs as they are an ingmrtand good source of
information. ECRI pushes for more resources andreumy for NHRIs so that they could
become institutions with more “teeth”.

ECRI does already concentrate on some selecteidstophere are a number of
fundamental issues that are raised in every reparen if this issue is not a problem in every
country to the same extent.

It is a rather recent development that ECRI usesestype of rapid reaction mechanism.
ECRI has so far issued three statements (conceRusgia in relation to the treatment of the
citizens of Georgia; vis-a-vis Italy (Roma and Rmaas), and Switzerland (minarets). Thus,
to a certain extent ECRI can react to politicalalegments immediately. Furthermore, there
is also a certain flexibility for ECRI to make \ssiat the “right” time to react to developments
in states. The country visit to Georgia could beed as an example in this regard. To sum
up ECRI has enough flexibility for adapting its \Wimig methods.

ECRI has also accumulated best practices for ivipgothe dialogue with member
states. These are: the interim follow up recommeonls, the confidential dialogue, and
round tables. The latter became increasingly ingmbrand ECRI has had good experiences
with them.

22



CPT/Tugushi explains that collective complaints proceduresnoare applied to the CPT.
Although individual complaints do reach the CPTesth complaints cannot be handled in a
formal complaints procedure by the CPT.

There is room for improvement for cooperation wittional monitoring bodies. A
new wave of NPMs can be observed, and the cooperaith NPMs should be strengthened.

The ECPT provides for sufficient flexibility fohé CPT. Sometimes the CPT even
goes beyond what was originally intended in theveotion.

Among the best practices of the CPT which haveadlyebeen mentioned are high
level talks, which are a good development also watlard to trust building. All in all, the
CPT has a well-developed communication strategh stiate authorities. Furthermore, there
are some good contacts with NGOs, who providebldiaources for the CPT

CPT/Nestorovaunderlines that one of the best practices is\ailtig links with the NGOs,
but also stepping in early when a law is beingtédhflt is important for the CPT to have a
say already at that stage, so that the respedate guthority may take the CPT's views into
account. This is a good example of a proactive gmgve action.

Kicker explains that in the event that the CPT receivesptaints about a worrying situation
the CPT may confront the state with this informatand request detailed information. The
response given by the state will form the basisafdecision on whether the committee needs
to carry out an ad-hoc visit. This can be seen fastavarning and is laid down in the CPT’s
Rules of Procedure.

ECSR/Swiatkowski explains that the ECSR’s complaints procedure eidect source of
gaining information and for developing the rolecofil society in ensuring the application of
the Charter. The Collective Complaints are alsoeams of pressure. The experience with the
Collective Complaints Procedure is thus a very tpasione. However, to some extent the
ECSR’s hands are tied, because only 14 statesdtaepted this facultative procedure.

There can be no transfer of the ECSR’s functiom gsiasi judicial body to national
monitoring bodies.

Under the new system for presenting national tsptirere is a focus on specific
thematic issues in different monitoring cycles.

The ECSR is continuously reviewing and revisirgvitorking methods, not least to
cope with an increasing workload and lack of adegjuesources.

Giakoumopoulos states that the complaints procedure and rapictiogaprocedures point in
the same direction. It is the essence of a comglagstem that the monitoring body is
enabled to receive information in any form (repoltsters) and that it has the capacity to
process this information more or less rapidly, #meh take actions. Besides the complaints
system, there should be other means, which arangssive, e.g., round tables, “high-level
visits” that can be used in a flexible manner. Afeaive use of these additional means
presupposes that the monitoring bodies identifyes@raues to focus on and adopt a strategy
in respect of these points.

Giakoumopoulos suggests 1) the meeting of therchahere these points may be
discussed (what does each body consider as neps?3teand 2) the Human Rights
Commissioner could play an increased role.
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4.3. Discussion regarding the mutual reinforcementf expert bodies and
synergies

ACFC/Hofmann There is potential for further synergies and iasexl cooperation between
ECRI and ACFC. The idea came up (during the infémraner) that “country experts” could
be developed and identified in both secretariathhabno double learning will be necessary.
More specifically, an expert of the ECRI secretaoia country A could go on visit with the
ACFC, and vice versa an expert of the ACFC sedegtan country B could go on visit with
ECRI. ECRI could also focus more on states thae ment ratified the FCNM.

ACFC/Akip agrees and states that it is possible to creatergies in the practical working
methods without changing the conventions.

ECRI/Ahlund agrees with Hofmann and says that the confereetgeth to realise some
common aspect that the ACFC and ECRI share

ECRI/Stavros fully agrees with the possible cooperation with &CFC. It is a good idea to
rely on each other’s findings and experts and nrakerence to the ACFC as well. The way
ECRI's report on Poland deals with the issue otspeneasures to preserve minority identity
follows the approach suggested earlier on.

Kicker recalls that national authorities sometimes hawablpms when two monitoring
bodies carry out visits within a short period omd&. Too short intervals between two
monitoring bodies visits might negatively influenttee quality of the dialogue. Thus, the
guestion is how to facilitate a dialogue betweesn ionitoring bodies concerning the timing
of their visits.

Casalesummarizes that proper timing is an important endtir creating synergies.

Evans recalls that there is a problem with the coordomabf monitoring bodies within the
CoE and with the coordination with UN bodies. A¢ tdN level there are annual meeting of
the chairs of the bodies and the Inter-Agency Cioattbn Committee. The UN bodies
likewise do not want to be coordinated, but Evantes a higher degree of “ignorance”
between different UN bodies than is the case foE @odies. The purpose of these UN
meetings is mainly to explain to the members wisatgoing on within the various
constituencies and inform each other on the aindsaapiration of the various members of the
treaty bodies. The CoE bodies could instead contheettings and debate on common themes
and jointly follow developments in one area, whicluld also influence the other bodies.

Casaleindicates that there is a difference in the rotiethe Human Rights Commissioner and
the Special Rapporteur in the UN system.

4.4. Discussion regarding the relations with the Eldnd other international
bodies

Casaleopens the discussion by asking how the CoE bodliesld deal with the EU, as the
EU is increasingly showing a greater interest imiooing?
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CPT/Nestorovaexplains that the CPT tries to be as proactivpassible so that its work is
not being duplicated in the EU. The CPT maintaiostacts with the European Commission
and the European Parliament and participates susglssons on various issues (e.g. safeguards
during police custody, treatment of illegal migargtc.). What should be avoided is that the
EU decides to “reinvent the wheel”. There is tafktlte EU acceding to the Convention
setting up the CPT.

CPT/Tugushi adds that the CPT has also good contacts withStA& and the special
Rapporteur on Torture. Both institutions are imanttand an exchange is ongoing to avoid
overlapping and double standards. There are sornéd gontacts with the OSCE on many
issues. The CPT’s knowledge is used by the OSCE

ACFC/Hofmann states that minority issues have long been negleetithin the EU.
Therefore, the risk of overlapping might not behagh as for other bodies. There are some
references to this issue in the Lisbon Treaty rawt,still it remains to be seen what this will
mean in the future practice of the EU. The ACFC hadimpact during the enlargement
process of the EU, where the states were instruoctege the ACFC opinions, but were not
allowed to quote them.

Good relations already exist with the FRA. Thergmibe further possibilities for
cooperation. The ACFC is ready to assist the Eltitut®ns, but it remains to be seen if the
EU wants this.

There is an excellent working relationship wite @SCE (numerous conferences and
lot of synergies).

There are some relations with the UN. The cootdnawith the Independent Expert
on Minority Issues needs to be improved, as thédybs also doing country visits. There are,
however, informal proposals available.

ACFC/Akip adds that even without a formal cooperation, tl&& uses the findings and
conclusions from the monitoring bodies of ICCPRRCEetc.

ECSR/Swiatkowskiexplains that the ECSR has a good relationship thee UN, ECtHR and
ILO as far as labour rights are concerned. Swiatkovinopes that the EU will ratify the
Social Charter and points to a recent resolutiothef European Parliament calling for EU
accession to the Charter as a logical corollathe¢caccession to the ECHR.

ECRI/Stavros: The issue of standards is a big one, as the EUdugslated in ECRI'’s field
(framework decision and two directives, which hoarewlo not cover all areas of
discrimination that ECRI deals with). National netks of legal experts exist that report to
the EU on the directives. ECRI’s approach is, havemore holistic.

Now CERD and ECRI have one member in common. CEBE&s not cite the ECRI
reports, but they unofficially use them. ECRI anBlHICR have good relations. UNHCR
provides ECRI with information and attaches a loingportance to ECRI's recommendations
regarding the situation of asylum seekers. ECRormE officially ODIHR of its findings,
which the latter uses when designing its techmasaistance programs. There was also a good
cooperation with EUMC (body that existed before FRAow ECRI is looking for a new
modus vivendi with FRA and tries to find ways hawrély on each others’ findings.

Evans comments on the coordination of EU organs with ahgans of the CoE. It would
weaken the impact of monitoring bodies, when expdm different bodies arrive regularly
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in member states talking about similar topics whk state authorities. Further, there is a
problem of slightly different recommendations liemade by different bodies. Also, double
standards are already becoming an issue at natzmuhkegional level. Relative efficiency
means that coordination could result in the ab&iernif the other monitoring body, forging
the cooperative links that lead to a better impletakgon.

Giakoumopoulos comments on the internal CoE coordination and axplthat the Human
Rights Commissioner is not a monitoring body, Isuthie person who gives a face to findings
of the monitoring bodies, while not substituting tbem. However, when the Commissioner
is working in the field, carrying out visits, hentks to substitute for monitoring bodies, which
should be avoided. The “monitoring” process of thanan Rights Commissioner is by far
less intrusive than the one of, e.g., the CPT &wedQGommissioner’s findings are therefore
more like prima facie impressions, than full assess#s. Now the Human Rights
Commissioner has the right to bring cases befaeiburt, which is an important feature.

The OSCE also launched a reporting procedure,abdistinction has to be made
between binding obligations and encouraging statésnéhere is a tendency for national
authorities to mix binding obligations with encogeanents given by other bodies addressed
to them. A meeting is planned with OSCE represemsitto discuss further coordination and
cooperation.

As regards the UN an increased level of cooperatam be observed. The dialogue is
not institutionalized, and is based on desk to @esitact.

The EU shall accede to the ECHR and negotiatiahstart in July 2010. Discussions
are ongoing regarding the accession to the ESCegards the ECPT, accession is an option,
but it is still unsure, whether there will be ddten centers run by the EU, where the CPT
could do monitoring. However, FRONTEX may in fututetain people and this could be an
area for the CPT. The Stockholm Program also reéteisons and detention. The ESC and
the ECPT are expressly referred to in a recent figao Parliament Resolution approving the
Commission’s mandate in the framework of ECHR agioesnegotiations.

ECRI is also referred to in this European ParliaiRResolution, but the ECRI Statute
does not foresee accession by the EU. As regaedB@INM, accession to the convention by
the EU is not an issue, also because four EU states not ratified the FCNM.

Even without accession, the participation of tHgé B CoE monitoring could be
enhanced, e.g. by giving the EU an observer ottippant” status in the bodies.

Casale summarizes the session and explains that themn seebe a lot of points of
agreements and the CoE monitoring bodies’ work setets in various regards.

1. There are continuing efforts to improve the aljale, but there is a constant risk of
stagnation.

. In terms of implementation, not all the bodiespectations are met.

. There are some points of agreement about thentalt that is offered by using the follow
up or prioritizing recommendations.

4. Each body has to be aware of the complexityntdriocutors and the questions which it

needs to address.

5. There are concrete proposals for increasingctoperation between ACFC and ECRI,
which shows that opportunities might be there faheos as well. These bodies
demonstrate huge creativity and quite practical@gghes.

. When trying to stimulate synergies it is obvidhat difficulties exist, not least due to the
differences of the monitoring systems. Simply usigking methods of other bodies and
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combining them with the bodies’ existing ones iidilt, if not impossible. All bodies
need to work to maximum effect, but the fine-tunofgvorking methods looks different
in practice. This seems to still be an open issuessa the different bodies’ systems.

7. There are synergies possible with the UN. Foresyies with the EU, the issue is more
complex. The political sensitivity has to be taketo account. Informal procedures might
help to minimize damage, as there is a danger oiitoning overload.

8. There is a need to avoid duplication. Overlapyéver, has not necessarily to be regarded
as a negative feature of monitoring. Overlap i® fas long as there is a consistency of
approaches. Thus, it is inconsistency that hastavoided especially in terms of norms
and (double) standards.

Giakoumopoulossummarises the main results of the conference.

1. Whatever reform proposals will be made as awcamé of this conference, they should
leave the statutes and conventions of the mongdsimdies untouched, as opening them
would be too risky. The working methods and interndes of procedures may be
adapted and this adaptation will not be too conapdid and will not even take too much
time.

. Membership issues are indeed a problem. Thexetbe proposal can be made that there
should be an external advisory body which couldckh&e validity of CVs in order to
ensure that all candidates on the list meet thallegd practical requirements. This
advisory body could give advice to the respectieeteng body. As regards the number of
members the creation of working groups/chambets ise preferred over reducing the
number of members.

. Country visits by monitoring bodies are of enous advantage. The committees get a clear
picture of what is happening during these threftn days. Visits may be used to gather
information, but could in future be used more isiealy to have dialogues at various
levels and thus promote compliance.

4. Confidentiality is important for the monitoringrocess and has to be balanced with
transparency to some extent. Confidentiality cathenone hand facilitate the impact and
the understanding of the monitoring bodies’ conseRublicity, on the other hand, may
trigger the dialogue with civil society. Certainlthere should be a time or stage of
confidentiality, but as there is a need for pulliscussion any persisting confidentiality
has to be avoided.

. Political bodies do have a role in monitoringgedures. For political bodies it is important
to have a clear distinction between the differesponsibilities when acting as a treaty
body or as a political body of the CoE. The CoMIdagive political backing to findings
of monitoring bodies. The monitoring bodies’ retaus with PACE should be enhanced.

6. There are certain means to increase the dialegine member states: visits, high level
talks, seminars, follow-ups may be named as bestipes. The monitoring bodies have
sufficient flexibility to use these tools, but cduh practice resort to them in an even
more flexible manner.

7. The CoE monitoring bodies could increase thé#iciency in terms of impact also by
concentrating on some selected issues only or tiysfog on the most important points.
This international monitoring needs to be supplemeiy effective national monitoring
mechanisms.

. As regard synergies with the national humantsigitructures it was found that each body
should explore further how to increase dialoguthasis an important way to increase the
impact of both, national human rights structures iaternational monitoring bodies.
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9. As regards the relations of the CoE monitorirgdies with the EU, a window of
opportunity can be observed. The EU does not haveitvent the wheel by reinventing
the monitoring mechanisms of the CoE. The CoE moanij systems are quite
independent. This level of independence will hatskyachieved by EU bodies. If the EU
creates new bodies, it should be ensured that thewebodies do not replace the CoE
bodies, but rather build on the existing CoE meidms.
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II. ANNEX I: SUMMARY OF STUDENT’'S SESSION
1. Answers to the students’ questions addressedttte ACFC

On the ACFEC'’s strategy to get new signatures/igtions

Hofmann: There is no strategy to get new signatures. @tlyreé stagnation of ratifications
can be observed. Eight countries are not expeotedtify the Framework Convention in the
near future as the political position of theseestats “frozen”. There have been, however,
three states (Bosnia-Herzegovina, Armenia and &emsho have ratified the Convention
before even becoming members of the CoE.

On the number of expert members of the ACFC
Hofmann: 18 members are sufficient for the ACFC. Currerithere are two vacancies, as the
Ukrainian member recently resigned. Besides thent#nbers there are also additional
members as well. They serve as a kind of ad-hocheemvho come in when a country is
being discussed and the respective state doesametahregular member sitting in the ACFC
in that moment. The rotation system works fine.

On various guestion on membership issues

Hofmann: As concerns membership and the problem of primfieas background and
language abilities there have been cases of memb#rsleficits in handling one of the two
or both CoE languages. However, this is the respuitg of the CoM. As concerns the
professional backgrounds, there have been casekiah states suggested persons who were
not the best candidates. Experts come from a yaoiebackgrounds. In the beginning there
was a majority of lawyers, but now about half o# tnembers come from other disciplines
(e.g. social scientists, linguists).

The independence of members is guaranteed. Fonmeathere have been cases
where two members became ambassadors at natioeblkled these two members resigned.
In the past the ACFC had some bad experiences exitirnal experts (e.g., two external
experts have been consulted for the drafting ofRbssian report). Today, the ACFC has no
formal cooperation with external experts, but mesjserts and academics in the course of its
country visit, which might also be regarded as ix@eg input from external experts.

On ad-hoc monitoring
Hofmann: The ACFC has not yet used the ad-hoc procedarené incident (regarding the
situation in Georgia) it was considering doing it.

On shadow reports by NGOs

Hofmann: It has to be questioned, if it is political adhide to publish shadow reports by
NGOs on the webpage of the CoE. Certainly, ther@isegal provision that would prohibit
the publication, but the question remains, whigbores to publish, as not all shadow reports
are as good in quality as they are expected to be.

Akip: Shadow reports are available on the website oOEIGThus, there is no need for
publication on the CoE website.
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On cooperation with other bodies

Hofmann: There is a good cooperation with the secretarat expert committee of the
Language Charter and with ECRI. The cooperatiorh whte European Court on Human
Rights (ECtHR) works well. Indeed the ECtHR startedrefer to ACFC opinions. For
example, the Grand Chamber mentioned the ACFC apimi its judgment in D.H. v Czech
Republic. While the EU used ACFC opinions in thestEen European enlargement process,
the cooperation with the EU (especially with therdpean Fundamental Rights Agency,
FRA) could be closer and needs to be improved. ke, the cooperation with the United
Nations (UN) could/should be improved as well.

On the delay between adoption and publication @fiops

Hofmann: The delays between the adoption and the pulbicadf ACFC opinions have
indeed been an area of concern. In the next cylakespinions will be published four months
after the adoption, as now there is a new possildido so.

On the thematic commentaries
Hofmann: The next thematic commentary will be on lingwstights. It is currently being
elaborated in close contact with the Committednefltanguage Charter

On standard-setting
Hofmann: Some academics argue that the ACFC opinions dmddme customary law. This
argument could also be developed for the otherasdtstandards”.

On the rotation system in the election process

Akip : For the last election in May there were four leskn which the names of the states
parties per date were put. In the first basketcalintries were put, which have not had a
member for six years, in the second basket thetdearwho have not had a member for four
years, in the third basket those countries who ma¢dad a member for two years and in the
fourth basket were those who got a member eleatdaei last round. In this order of priority,
members are elected out of the baskets filled wiite names. This also means that
candidates of state parties placed in the firskdtaget elected automatically. Akip stressed
that the rotation system works on a country-basi @ot on a rotation system per person.
This ensures a fair representation of the countries

On publication of meeting reports
Akip: Indeed, there is currently a backlog in publishing meeting reports of the ACFC on
the website, but they will be published soon.

2. Answers to the students’ questions addressedttee ECRI

On ECRI's nomination procedure

Ahlund: Thenomination procedure takes place on two levelstRinere is the nomination of
the candidate by the national government. It isedian, whether there are harmonized
procedures in the member states at this staget slbuld be noted that, e.g., this process is
not very transparent in Sweden (the respectiveopenss just asked). At a second level, the
respective name of the candidate is submittededCibM. So far, no candidate has ever been
rejected. Renewal of membership is possible ancethee no limitations for renewal of the
mandate.
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On ad-hoc monitoring

Ahlund: The statement that “ad-hoc monitoring is not pdssilis not entirely correct.
ECRI's mandate does not prevent any ad-hoc mongpas the mandate is very open also in
this regard. There have been urgent action statisnoenRussia, Italy and Switzerland, which
also may be regarded as a kind of ad-hoc monitoring

On cooperation with other CoE bodies
Ahlund: ECRI works closely with the ECtHR. In several catee Court used ECRI'‘s reports
and, vice versa, ECRI also strongly used the Ceywtigements.

On confidentiality

Ahlund: The procedure of the elaboration of the reportoigfidential. The annual report of
ECRI and the country reports are published of aaufhe whole procedure leading up to
publication, however, is confidential.

On the adoption of ECRI’s reports

Ahlund: After the country visit, a draft report is produdegthe secretariat together with the
rapporteurs. The draft report is distributed toraémbers of the plenary, for their written
comments. The country-by-country working groupluding the rapporteurs then examines
these comments, after which amendments and pcsitadken by the group are presented and
discussed in the plenary. Issues on which the pjeads to reach a consensus are decided by
voting. The next step is to present the reportht dountry in question for the confidential
dialogue. At this stage, only factual mistakes Whace corrected by the state are taken into
consideration, but not opinions. This means thatstate’s comments strengthen the quality
of the report rather than watering it down. It gldoalso be mentioned that the reports are
translated into the national language

Stavros: The confidential part of the dialogue strengthdresreports. ECRI has to collect a
lot of information, since its reports cover a widenge of issues. Although it is very
meticulous in its approach, minor mistakes may kapgnd the confidential dialogue allows
the government to correct these mistakes.

On the interim follow-up

Stavros: ECRI reports cover a lot of matters, and ECRI dogiswant to limit itself in this
regard. Generally, it has never been the expeatatidECRI that each country will comply
with every comment in the report. However, the rimefollow up is quite different in this
regard, as ECRI insists more on implementatione@&@mecommendations are selected for
which ECRI expects implementation. Three criterr@ applied for choosing the three
recommendations: first, these recommendations nieelde important; second, they need to
be implementable within a period of two years; dnidd, the government is asked for its
opinion on which issues the ECRI should focus on.

Comment Kicker: Obviously, the consultation with the governmembidd have an impact
on the question whether these recommendations wmilsnplementable. It was, however,
mentioned that not all states engage in this disdognd from some governments no
information has been provided about which issue€E@iRI| should focus on.

On ECRI standards
Stavros Yes, ECRI's “standards” can be found in the Gahé&olicy Recommendations
(GPRs). However the GPRs, do not address all éh@sfECRI covers (e.g. there are no GPRs
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on non-citizens) and also the annual reports of E€H®uld be regarded as a source of
standards.

On Kosovo

Stavros The question, whether ECRI is competent for Kasar a difficult and mainly a
political one (part of Serbia vs. independence)tharmore, what about the break-away parts
of Georgia? ECRI could not go there but ECRI ttedneet people who had fled the region.
However, there are “black holes” in Europe, and thia concern for ECRI.

Giakoumopoulos Indeed monitoring Kosovo is a difficult problers Eosovo wasl/is in a
transitional period. The CoE has agreements wittMlKNconcerning two monitoring bodies:
ACFC and CPT. However, even though agreementssexis¢ detention centres might no
longer be under the responsibility of UNMIK, so tbpen questions are: Who are the
authorities and to whom should the recommendati@naddressed? This is also a politically
delicate question, as it is related to the issugadgnition.

Aarino-Lwoff : Remarks on the transparency of the appointmetepiure and states that the
public selection of candidates might not be the bekition. Rather, the problem (especially
for small countries, where e.g. linguistic skilleeanuch weaker) is that there often is a
general lack of experts in the countries. Oftemréhie no option to select candidates from a
long list.

3. Answers to the students’ questions addressedtiee ECSR

On ratifications of the Social Charter

Swiatkowski: The ECSR monitoring started 40 years ago. Thesandiscrepancy identified
in the figures given in the background paper withrdtifications of the Collective Complaints
Procedure and only 12 in the students’ presentatitims due to the fact that 12 states are
bound by the procedure through ratification of Bretocol and a further two states are bound
by it through the declaration made under ArticlefDhe Revised Charter. The correct figure
is therefore 14. There is a tendency of countredhesitate with the ratification of the
collective complaints procedure. Furthermore, dutostates, only Finland allowed national
NGOs to lodge collective complaints. 43 out of 43tess have so far ratified either the 1961
Social Charter or the revised Social Charter. Ndy the number of ratifications should be
compared, but also the number of signatures shioeldorne in mind. The ECSR aims to
persuade further countries to ratify the Chartert, sSometimes the ratification process takes
time. For example, in Poland six years passed &y fsignature to ratification and in the
Ukraine this took even eight years.

On the a-la carte syetem

Swiatkowski: Concerning the scope of the Social Charter Swvasko emphasises that the a
la carte-principle refers to the specific undemakmade by states when ratifying the Charter
whereas the ECSR’s mandate refers to the catalofjtige revised Social Charter and the
1961 Social Charteas a whole Under Article 22 of the 1961 Charter the monitgrbody
has the possibility to encourage states to ratifyremprovisions which have so far been
excluded under the a la carte-system (the procestureon-accepted provisions). Admittedly
there are certain Articles in the Charter which rmoe considered attractive by some member
states, for example Article 13, the implementatidrthese obligations is considered as too
expensive for the states.
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On the function of the ECSR
Swiatkowski: The main function of the monitoring body is assemsihand adjudication, thus
a quasi-judicial function.

On membership issues

Swiatkowski: There is an informal requirement concerning thefgesional background of
members. They should be professors of law or judcgsdidates should be qualified in either
of the two). Sometimes states make a public calle Tandidates are nominated by
governments, a procedure which is not independent political influence at national level
and thus constitutes a potential or at least sylmla@akness. SwiatkowsKkipwever stresses
that members need to be independent and that tiRES very strict on this. For example,
the former Austrian member, Professor Karl, resigitem ECSR when she was elected as a
member of the Austrian parliament.

On the use of external experts

Swiatkowski: External experts were used once concerning therstaheling of minimum
wages under Article 481.

Kristensen: The ECSR rarely uses external experts. In faetltl® participates in the work
of the Committee in a consultative capacity, whieds to a continuous exchange of
expertise (Article 26 of the Charter). He explainat the ECSR has a longstanding tradition
for taking into account the work of other mecharsssuch as the ECtHR but also the other
three monitoring bodies under research.

On the assessment criteria

Swiatkowski: States report on different provisions during thenitoring cycles. There is no
distinction between hard and soft provisions. Ad-hwonitoring is possible only on the basis
of the collective complaints procedure. As regalasassessment criteria, the Social Charter
and ECSR’s Digest of case law are extremely impartds this Digest is published online,
the countries know the requirements of the ECSR.

On the state reports

Swiatkowski: The accuracy of reports depends on the countrigs/anes in practise. ECSR
also uses different sources and has establishem@ gpoperation with the ILO in Geneva
and with NGOs. All countries are treated equakdgardless whether they are EU members or
not.

On inclusiveness and contacts with other bodies

Swiatkowski: The ECSR follows an inclusive approach and isdntact with NGOs. The
ECSR has close contacts with the ECtHR, the Comomes of Human Rights, ILO, the
European Court of Justice and others.

On binding nature of decisions by ECSR

Swiatkowski: As concerns the gquestion whether the decisiorentély the expert body are
binding, the question is raised: binding on whom@atkowski stresses that the CoM is
bound to the legal decision taken by the ECSR. Heweaot even the recommendations then
issued by the CoM to the member states are lepaitying per se However, the ECSR is the
sole body responsible for interpreting the Chaaed its conclusions and decisions must
reasonably be regarded as authoritative. As reghelselationship between the ECSR and
the CoM it has to be noted that the CoM cannot gbdhe legal assessment of ECSR but has

33



the possibility to not accept the findings for pichl reasons. As in international law in
general, peer pressure and “shaming” effects playn@ortant role.

On Kosovo
Swiatkowski: Kosovo has not been examined by the ECSR.

On urgent reaction mechanisms

Kristensen: As regards urgent reaction mechanism (i.e. acateleé procedure when needing
an immediate response), Kristensen argues thatE®8R generally has to wait for a
collective complaint to be lodged. Once a complanbdged the ECSR has the possibility of
using an accelerated procedure if deemed necessary.

4. Answers to the students’ questions addressedttee CPT

On appointment procedures

Tugushi: CPT members never participate in the electionguoce of new members. There
is a recommendation of the Parliamentary Assembblichvproposes a public call at national
level and other improvements of the selection pitaoce of candidates. There has been
another PACE recommendation requiring mixed gemdére list of candidates which means
that a list of candidates which only contains thiexeale candidates or three male candidates
is automatically refused and a new list has toragvd up.

On membership issues and external experts

Tugushi: As concerns the number of members, arguments arggbt forward that on the
one hand the high number of 47 members is certairtbyrden for the secretariat to handle
and manage this big group and it is also a finadieden. However, the question is rather a
theoretical one as the number of members is larehda the Convention and it would need a
change of the ECPT to alter it. When the decisias tken when drafting the Convention to
have a member from each state party it was notideresl that the members would go on
missions but rather that the field work would beriea out by the secretariat and experts.

It appears that the CPT could operate with less lbeesnbut this is also a question of
the distribution of the heavy work load and theiladlity of members. The work for the CPT
is not a permanent job for its members and hag tcompatible with other jobs (there are no
unemployed members). The different backgroundsatse an issue for the CPT. If there
were fewer members there would also be less varaakgrounds. However, the more
members the CPT has, the more resources are spent.

The linguistic ability of some of its members ispeoblem for the CPT and poor
language skills sometimes influence the work of @RT. There are seminars for newly
elected CPT members, but the best training is torgwisits and see how more experienced
members are working. Often the skills of membeesdaveloped in the field.

Nestorova explains that the higher the number of members|dbg an individual member
would go on visits and therefore learn. Regardihg tegitimacy of external experts,
Nestorova points to Art. 14 of the Convention adaay to which external experts are bound
by the same obligations as members. In practiceethexternal experts make important
contributions to the field work, such as is neededthe assessment of police, prisons,
psychiatric establishments etc. In fact, it shdoédnoted that, if a monitoring body had no
such specialists, the legitimacy of this body wolddreduced. Thus, external experts add to
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the legitimacy of the CPT. Currently, the CPT isnmed of more members, experts with a
professional background as police officers or pridwectors.
Comment Kicker: Supports Nestorova's statement and confirms that legitimacy of
experts is indeed grounded in the Convention (Rrticsubpara. 2, as well as Article 14) and
through the practical needs of the field work. t&ier expertise is missing even among the
extensive membership.

The problem of the high number of members is, h@rnehat for the elected members
there is no good chance to develop expertise ualigtcarrying out the field work if only one
visit per year can be given to a member.

On the role of the secretariat

Tugushi: Tugushi stressed the role of the secretariat agviangl force of the CPT. Large
parts of the CPT’s work are done by the secretasiath as providing material in preparation
of visits, drafting of the reports, technical woilhe secretariat also brings continuity in the
CPT’'s work (members come and go), which is veryartgmt. Usually five members and two
secretariat members participate in country visits.

On ad-hoc visits

Tugushi: Ad-hoc visits have the same legitimacy as perie@its. There is only a difference
in the timing: notifications for ad-hoc visits hatebe made only a few days or hours before
the visit. Ad-hoc visits are shorter, but oftenytlaee more demanding. A state may reject the
visit in case of exceptional circumstances and mneguest to delay the visit, but has to justify
this request. The state may also reject certaienrgxpbut likewise, a justification is necessary
to do so.

Comment Kicker: As concerns the comment made that the state passbility to reject a
CPT visit, this is laid down in Article 9 of the @eention and has been used only once by
South Ossetia rejecting a planned visit, after thigonomous region had declared its
independence from Georgia. As concerns the fattalsiate may reject an expert, this has
also happened once in the early years of the CPT.

On relations with NGOs

Tugushi: CPT has very good relations with NGOs in the caastrThe NGO input is there
but usually not visible in reports. NGOs stay indb with the CPT’s secretariat, and thus the
approach could be described as “between inclusideexclusive” (thus not as exclusive as
was described in the background paper).

On publication of reports

Tugushi: Fewer and fewer states are unwilling to publish @RT reports. For example,
Finland and Sweden publish the reports immediatdlywever, some states (e.g. Russia)
remain a problem.

On relations with other bodies/institutions
Tugushi: The CPT follows the jurisprudence of the ECtHR, #&mel Court also refers to the
CPT (e.g. regarding isolation). The CPT has its awisprudence group.

On public statements
Nestorova: Public statements are not a legal measure, aneveota political instrument.
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I1l. ANNEX II: CONFERENCE PROGRAM

9:00-9:30 WILLIBALD POSCH (DEAN OF THE FACULTY OF LAW AT THE UNIVERSITY OF
GRAZ): Opening of conference

RENATE KICKER (UNIVERSITY OF GRAZ): Welcome and introduction

CHRISTOS GIAKOUMOPOULOS (COUNCIL OF EUROPE, DIRECTORATE OF
MONITORING): Comments on the aims and goals of the conference

11:00-11:15 MARKUS MOSTL (UNIVERSITY OF GRAZ): Introductory presentation of
research findings

11:15-12:45 Statements by members of the ACFC, CPT, ECRI and ECSR and
members of the secretariats followed by plenary discussion

12:45-13:00 MALCOLM EVANS: Summary and conclusions

14:30-14:45 EMMA LANTSCHNER (UNIVERSITY OF GRAZ): Introductory presentation of
research findings
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14:45-16:45 Statements by members of the ACFC, CPT, ECRI and ECSR and
members of the secretariats followed by plenary discussion

16:45-17:00 ELINA STEINERTE: Summary and conclusions

9:00-9:15 RENATE KICKER: Introductory presentation of research findings

9:15-12:15 Statements by members of the ACFC, CPT, ECRI and ECSR and
members of the secretariats followed by plenary discussion

12:15-12:30 SILVIA CASALE: Summary and conclusions

12:30-13:00 CHRISTOS GIAKOUMOPOULOS: Concluding remarks

13:00 RENATE KICKER: Closing of conference



IV. ANNEX [II: LIST OF QUESTIONS

1. Questions of conference session |

1.1. Questions regarding membership issues

- Do you deem the number of members appropriateydor expert body to carry out an
effective monitoring in all Council of Europe memis¢ates?

- Which measures could address potential deficitshe appointment procedures of your
monitoring body in the future?

- Where do you see the future role of external gspir the supervisory system of your
expert body?

1.2. Questions regarding the sources of informa#ind the processing of information

- Do the sources of information usually provide udfisient and adequate basis for your
monitoring work (especially in terms of availaljilibf information, quality of information and
being up-to-date)?

- What are the most useful sources of informatarybur monitoring body?

- Would you welcome the introduction of alternatsystems of gathering information (e.g.
state reports, on-site visits, others)?

1.3. Questions regarding the inclusiveness of tbritaring procedure

3.1. Do you think that your expert body would bénbm a stronger inclusion of national
NGOs, national monitoring bodies or other represtargs of the civil society?

3.2. If answered affirmatively, how could this behieved and how could potential risks be
overcome in this regard?

2. Questions of conference session Il

2.1. Questions regarding the publicity, transparenand confidentiality of monitoring
systems

- How can issues of publicity, transparency andfidentiality be balanced in a way that is
conducive for an effective human rights monitoriMgRat can be learned from the experience
of your monitoring body in this regard?

- Should your monitoring body promote its work maively in the public and how could
this be done?

- Would/does the translation of your monitoring i@st outputs into national (minority)
languages help to improve the publicity and trarspay of your monitoring system.

2.2. Questions regarding the role of political anttier CoE bodies

- In what cases and during what stages of the mamg procedure would you welcome
more/further backing by political bodies of the @olil of Europe?

- Or would you rather perceive any further invoharh as an infringement on the
independence of your monitoring body?

- What could the Human Rights Commissioner or thgidmentary Assembly do to reinforce
the work of your monitoring body?
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2.3. Questions regarding the assessment criteria

- What challenges do you currently face in develgfadapting the assessment criteria for
you monitoring work? Do you risk going beyond yooandate by proposing too far reaching
recommendations?

- What are the states reactions to more generadatds, like ECRI's General Policy
Recommendations, the ACFC’s Thematic Commentaites CPT’s “Substantive section in
the Annual Report” or the ECSR’s “Digest of Casenla Are these assessment criteria
applied equally vis-a-vis the member states?

- How do you counter allegations of applying diffier assessment criteria in different
countries (double standards)?

3. Questions of conference session Il

3.1. Questions regarding the dialogue and compkdoyg states

- To what extent does the dialogue of your monigrbody and the Council of Europe
member states risk to stagnate?

- What means to increase the compliance by menth&rssexist for your monitoring body
and which of them prove to be the most effectivesth

- Would some/all of the means mentioned above (urgetion procedures, high level talks,
follow-up meetings) help your monitoring body tofresh the dialogue and ultimately
improve the compliance by member states? Whatdugloposals could be made?

3.2. Questions regarding the flexibility and adment of working methods

- Which of these four proposals (complaints procednational monitoring bodies, focus on
some topics, rapid reaction intervention) do yowrndenecessary/appropriate for further
adjusting the working methods of your monitoringl®

- Does the legal basis and the mandate of your tovamg body provide sufficient flexibility
to introduce such modifications?

- What are further examples of “best practices’yofir monitoring body that could be an
informative model for adapting the working methadsther CoE monitoring bodies facing
similar problems?

3.3. Questions regarding the mutual reinforcemdrexpert bodies and synergies

- Taking into consideration all the caveats mergthabove, how could the four monitoring
bodies mutually reinforce their work?

- Where do you see potential for closer cooperaind synergies? At what stages of the
supervisory systems would synergies be possible?

3.4. Questions regarding the relations with the EU

- How should your monitoring body position itseisaa-vis the European Union in order to
avoid duplication or overlap in the future? Doesityexpert body have any type of policy in
this regard?

- How could your monitoring body react to the neetithe European Union and what would
be the proper distribution of tasks in the future?

- What role do other supervisory systems (OSCE, hiNE in this regard?
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IV. ANNEX IV: LIST OF PARTICIPANTS

Name

Affiliation

Email

Inkeri Aarino-Lwoff

Adviser, Directorate General
of Human Rights and Legal
Affairs, CoE

inkeri.aarnio-lwoff@coe.int

ChristianAhlund

Vice-Chair of the ECRI

christian.ahlund @ ite.

Michele Akip

Head of the ACFC Secretari

at michdtgp@coe.int

Silvia Casale

European NPM Project
Advisor

sc@silviacasale.com

Malcolm Evans

University of Bristol

m.d.evans@hoisic.uk

Christos
Giakoumopoulos

Director of the Directorate of
Monitoring, CoE

christos.giakoumopoulos@coe.int

Rainer Hofmann

Second Vice-President of th¢
ACFC

P r.nofmann@jur.uni-frankfurt.de

Renate Kicker

University of Graz

renate.kicker@graz.at

Henrik Kristensen

Deputy Head of the ECSR
Secretariat

henrik.kristensen@coe.int

Emma Lantschner

University of Graz

emma.lantschngi@raz.at

Markus Mostl

University of Graz

markus.moestl@urayat

Petya Nestorova

Head of Unit of the CPT
Secretariat

petya.nestorova@coe.int

Klaus Starl

European Training and
Research Centre for Human
Rights and Democracy

klaus.starl@etc-graz.at

Stephanos Stavros

Head of the ECRI Secretq

riat haeg.stavros@coe.int

Elina Steinerte

University of Bristol

elina.steite¥@bristol.ac.uk

Andrzej Swiatkowski

Vice-President of the ECSH

aeflswiatkowski@uj.edu.pl

George Tugushi

Member of the CPT

george.tugushi@idoe
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